1. The Defendant has received a copy of the Public Prosecutor’s Appeal against the judgment of the Criminal Court on an extradition case – Criminal Case Black Case No. Or Por. 3 /2551- Red Case No. Or Por. 8 /2552 and would like to submit his counter-arguments to the Appeals Court as follows:
2. The Public Prosecutor presents to the attention of the Appeals Court some wrong information that is bordering on an intentional attempt to cheat the Appeals Court by presenting a kind of false evidence. For example:
2.1. In his actual Appeal, the Sheet 1, back page, middle paragraph, the Public Prosecutor states that the Defendant was allegedly “…involved in conspiracy to commit crime with “FuerZas Armadas Revolucionarias de Colombia Ejercito del Pueblo” (FARC)…”. It can’t be true, because as appears from the materials of the actual case-file, the Defendant was not dealing with any real person from FARC, but rather with a group of some agent-provocateurs (all of them American nationals, none of them Columbian). And, besides of all, it was not the Defendant who approached this alleged FARC at the first instance – it was them, the Americans, who first approached the Defendant with their own offers to buy a plane from him (which they later presented as alleged “portable anti-aircraft missiles and other war weapons” and which, in the course of the trial, slowly but surely “mutated” into even “guided ballistic missiles” – as the latter definition appears from the Public Prosecutor’s Appeal on its Sheet 2, paragraph 2.). In any case the Defendant was not involved in any conspiracy to commit a crime with FARC as it is claimed by the Public Prosecutor. Because no one could be involved in any “conspiracy” with someone who does not actually exist. They Americans tried their best to create a kind of theatrical-like production, and this provocation of theirs, however talented, must represent of itself only as a piece of theatrical art, and not a piece of evidence admissible in the Court of Law. 
2.2. On the upper paragraph on the Sheet 3 of his Appeal, the Public Prosecutor claims that the Defendant “…was not being prosecuted in Thailand for offenses requested for extradition…” which is the most blatant lie. Because the Defendant was indeed proceeded against in Thailand for the precisely same alleged offence that is the basis for the actual U.S. extradition request. The Defendant would like to remind the Appeals Court that the Thai police from the Crime Suppression Division, acting on an explicit request of Mr. Derek Odney, one of the American DEA agents in Bangkok (as appears from the text of the 1st request for 12 days remand against the Defendant that is available in the case-file of the Criminal Case Black P.585/2551), has attempted to prosecute the Defendant in accordance with the Penal Code of Thailand, Section 135. The Thai police have spent 33 days on the preliminary inquiry in regard to this particular prosecution attempt, but was unable to discover any evidence sufficient to prosecute the Defendant in the Thai court. It shall be stressed before the Court also that the basis for the non-prosecution order in a Criminal Case Black P.585/2551 was not stated as if “the Thai side has decided to forgo its prosecution rights in favor of extraditing the Defendant to the United States of America, instead”, which would be at least a logical thing to claim, considering the circumstances. The reason for the non-prosecution order was stated that “no sufficient evidence was found, so the alleged offender could not be prosecuted”. 
2.3. It shall be necessarily brought to the kind attention of the Appeals Court that on the second from above paragraph on the Sheet 3 of his Appeal, the Public Prosecutor attempts to cunningly mislead the Court by providing the second half of the truth but withholding the first part of the truth. As the Court may see, the Public Prosecutor talks about “re-arresting” of the Defendant on 9 of April, 2008. However, nowhere above in the text of his Appeal the Public Prosecutor mentions the initial arrest of the Defendant that eventually lead to his release and “re-arrest” he is talking about. It is because the Public Prosecutor realizes how dangerous is to mention the mere fact of the first Criminal Case Black P.585/2551 on which the Defendant was arrested on 6 of March, 2008, then detained for three consecutive remands 12 days each pending the preliminary inquiry, and eventually released on 9 of April, 2008, following the non-prosecution order, that, in its turn, was based on total absence of any evidence to prosecute the Defendant. Would the Public Prosecutor honestly mention the first arrest of the Defendant and an unsuccessful prosecution attempt against him, it would considerably change the entire presentation of the facts of the case. Therefore the Public Prosecutor cunningly preferred to talk about “re-arresting” only, without talking about the actual “arresting” of the Defendant. The Appeals Court is kindly requested to pay a serious attention to this particular fact as well as to the general attitude of the Public Prosecutor who attempted to cheat the Court in this sense. If someone is capable of cheating, and the Public Prosecutor has just proven that he is capable of cheating, such a person can not be believed in regard to any other claim of his.

3. Regarding the actual points the Public Prosecutor appeals against the fair judgment of the Court of First Instance:
3.1. On the top paragraph, on the Sheet 6 of his Appeal, the Public Prosecutor claims that all 4 (four) counts of alleged offences as charged against the Defendant in the United States, are allegedly considered as crimes in accordance with the law of the Kingdom of Thailand.  The Defendant would like to disprove this particular claim as lie.

Let’s consider either of these 4 counts as charged by the Americans one-by-one:

The Count No.3 (a conspiracy to acquire and use anti-aircraft missiles). This one is an apparent offence under the U.S. own laws that prescribes a minimum penalty of 25 years of imprisonment and a maximum penalty – the life-term imprisonment. The American side has provided a conclusive proof to this effect. But the problem is that such a conduct, however it is criminal in accordance with the American law, is not a crime in accordance with the Thai law. There is no mentioning of such a crime or another crime that even remotely resembles such a crime in the Criminal Procedure Code of Thailand, or in any other applicable Thai law.  The American side failed to provide any proof that such a conduct indeed constituted any offence that is punishable in accordance with the Thai law. In his Appeal the Public Prosecutor attempts to find a similarity between this peculiar U.S.-concocted definition of an offence “a conspiracy to acquire and use anti-aircraft missiles” and Thai laws related to terrorism. However, despite his desperate attempts to find such a similarity the Public Prosecutor was not able to find any. Primarily it happens because this peculiar U.S. offence in the U.S. own law is unrelated to the terrorism – the U.S. laws describe this “conspiracy to acquire and use anti-aircraft missiles” as a crime of its own kind not related to any terrorism whatsoever. So, it could be clearly established that there is no legal definition of and no corresponding penal Section in any Thai laws that provides for any punishment for “acquiring of anti-aircraft missiles”. This is simply not a crime in Thailand whether the Public Prosecutors and his American clients like this fact or not. Therefore this Count No.3 is not an extraditable offence.

The Count No.4 (a conspiracy to provide material support to a foreign terrorist organization). This is indeed a crime under the penal laws of both countries – the Kingdom of Thailand (Section 135 of the Penal Code) and that of the United States of America. However, the problem is that this particular offense fell under a principle of dual jurisdiction in accordance with the provisions of Section 5, paragraph 1 of the Penal Code of Thailand. The alleged offense of negotiating an illicit weapons deal with so-called “terrorists” (meaning those U.S. agent-provocateurs who approached the Defendant and instigated him to negotiate some business-deal with them) was without any doubt committed inside the Thai territorial jurisdiction, since the alleged negotiation took place in a hotel situated in the middle of Bangkok. So the Thai side has incomparably more rights for prosecuting the Defendant for this particular offence compare to the American side. The Kingdom of Thailand has already attempted to criminally proceed against the Defendant for this particular alleged offence (Section 135 of its Penal Code). That was a criminal case Black No. P.585/2551 at the Criminal Court. This criminal case continued for 33 days being still at the stage of preliminary inquiry, but it has eventually resulted in the non-prosecution order. Apparently, the Thai inquirers and Public Prosecutors were unable to find any evidence solid enough to prosecute the Defendant in the Court of law. The Americans, who apparently realized that there was dual jurisdiction existed over this matter, have voluntarily forgone their legal rights to prosecute the Defendant for this particular offence, by requesting their Thai colleagues to do so in their stead (it is clear that the Americans were the ones who voluntarily forgone their legal rights in this sense because it is mentioned in the 1st request for 12-days remand that Mr. Derek Odney, from the U.S. DEA has requested the Thai police to proceed against the Defendant in accordance with this particular Count No.4). Since the Defendant has been already proceeded against for this particular Count of alleged offence (moreover, at the request of the American side, who by doing so, has forgone their right for prosecution against the Defendant for the same matter) he can not be extradited to the United States for this particular Count of offence. As an additional reason why the Defendant could not be extradited to America for this particular crime could serve the fact that the preliminary inquiry by the Thai police into this count was unable to find any evidence sufficient for prosecution.
The accusations No.1 and No.2 (conspiracy to kill US nationals and conspiracy to kill officers and employees of the US). Since these two remaining accusations are similar in nature, they could be considered together. The main count of offence being incriminated to the Defendant was an alleged attempt to illegally deliver anti-aircraft missiles into hands of Colombian rebels inside Colombian territory. The rest of accusations – such as “conspiracy to kill United States nationals” and “conspiracy to kill officers and employers of the United States” – are all but derivations from the main count of accusation. If there were some missiles in reality, then these derivations could be derived from this fact. If there were no missiles, than there is nothing to derive. It is not possible to accuse a person of attempting to murder another person with such and such weapon, if the weapon itself does not exist in reality. 

3.2. The Defendant believes that these two particular accusations could be effectively disproved by either below considerations or by both of these considerations: 

1).
It is self-evident, that the American agent-provocateurs were unable to either catch the Defendant with some missiles in his hand, or to seize any single missile that could be traced back as belonging to the Defendant. There were no actual anti-aircraft missiles in this theatrical production. Everything was arranged by the agent-provocateurs to frame the Defendant, except only the physical missiles. But, unfortunately, it is not possible to kill anyone with a missile if you do not have any missile to carry out your intention. 

2).
When someone sells any kind of weapons, irrespectively of whether he is licensed to conduct such a trade or not, such a weapon-trader cannot be held guilty of possible illegal usage of his goods. Yes, he could be held guilty for illegal sell of his weapons, but he cannot be held guilty on any accusations such a “conspiracy with his buyers with an intention to commit murder” and the like. This presumption is self-evident. A person who runs a gun-shop or a knife-shop (whether such a shop is licensed or unlicensed) could not be held guilty if some of his customer would use a gun or a knife for murder. So, even if the Defendant would indeed have any missiles in his possession and he indeed attempted to sell these weapons to others as claimed, he could be held guilty on the illegal weapons trade only, but not on any attempted killing, not to say about murdering.
But the above presumption would only be true if the Defendant would indeed have in his possession some anti-aircraft missiles with an intention to sell them to terrorists. Then, logically, the Defendant could not be accused of conspiring with murderers, because it would be ridiculous to link a weapon trader to murder in that sense, but, still, in such a case the Defendant could be accused of illegally possessing or illegally selling of war weapons. However, the problem is that the Defendant did not have any anti-aircraft missiles as claimed by his accusers. Where would the Defendant get such thing as the most heavily guarded anti-aircraft missiles? And how would the Defendant stockpile them? It is not possible for a private person whoever rich and however influential to obtain anti-aircraft missiles, especially in such a big number as claimed. And in any case the Americans produced quite an elaborated provocation in order to frame-up the Defendant with only one “minor” exception – they forgot to provide the actual missiles as a part of their theatre. 
3.3. Just to illustrate how ridiculous is the current accusation of the Americans against the Defendant he would like to present to the Appeals Court the following example. Let’s presume that a certain unit of Thai police got some tip from their police informers that such and such person allegedly sells heroin and that person has in his possession somewhere hundreds of kilograms of heroin. Then, upon receiving such a tip, the chief of this police unit decided to check whether it is true or not and if true, then to arrest the heroin seller. Then the police devise a certain provocation operation in order to lure such an alleged drug dealer into a trap. They decide to call him by the phone (and to tape conversation for some future use) and they call him. They ask him: we heard that you sell heroin, is not it? Could we buy some heroin from you? The alleged drug dealer supposedly answers them: yes, I can sell it for you; 25 thousand US dollars per kilogram. Is that price is OK for you? The police say: OK, agreed. Let’s meet tomorrow to discuss the deal in such and such cafeteria. 

Tomorrow the undercover policemen took some voice recorder with them to tape a future conversation and they meet the alleged drug dealer in the cafeteria. They greet and ask the alleged drug dealer – is that true that you have a few hundreds of kilogram of heroin in your possession? The drug dealer answers: yes, of course, I have. Do you wish to see some photographs? Here are some photos: you can see all my heroin on these photos. Here is my laptop computer too – you see I have many incoming e-mails where many customers wish to buy heroin from me. I am indeed a big guy and my business is indeed a big business. The undercover policemen ask him: so, if we buy from you to begin with two hundred gram of heroin, to test the quality, and we pay you 75 thousand Baht, is that OK for you? We are planning to retail your heroin in some Thai schools, because we believe that those young children are the best customers. The alleged drug dealer allegedly says, yes, it is OK for me. But, please, give me first 10 thousand Baht as advance payment and we will meet here (or elsewhere) again tomorrow, I will bring you your heroin and you will give me the remaining 65 thousand Baht. At that moment the undercover police reveal themselves as the police, show their police ID-cards and arrest the alleged drug dealer. They did not even bother to try to discover whether he has any heroin in reality, and they did not wish to wait for tomorrow when the drug dealer might bring to them 200 grams of it. They do not wish also to trace the alleged drug dealer in order to discover where he would go after the meeting (it is very likely that he will go to some place where he keeps his hundreds of kilograms of heroin in order to take the 200 grams that he promised to sell to the undercover police). 

All the police team did – they promptly apprehended the alleged drug dealer and brought him straight to a press-conference where they invited all available TV-channels, all newspaper reporters, and all international news agencies representatives. In that press-conference the police show the alleged drug dealer in handcuffs and solemnly declare to the journalists that today, at last, the police managed to catch one of the most dangerous drug-dealer, who deals in hundreds of kilograms of heroin and, moreover, he sells his heroin mostly to innocent school children. His arrest was a result of some well-planed, successful sting-operation. So, the arresters would say: today the air in The Kingdom of Thailand has became much cleaner, because such a notorious drug-dealer was at last put out of his disgusting business. 

After such a press conference the police deliver the drug dealer to the Criminal Court, ask for 12 days warrant of detention and they repeat so another 6 times (7 times by 12 days) for alleged preliminary inquiry. At the end of 84 days some public prosecutor submits a criminal charge against that person to the Criminal Court. The charge would read: “This man is being indicted not only on actual possession of several hundreds kilograms of heroin with an intention to sell it, but also on attempted murder of Thai school children, because the prosecution believes that the heroin he attempted to sell to the undercover police agents was indeed intended to be sold in Thai schools. So many Thai children would die from overdose of it or die from AIDS which they would contract by sharing syringes that would be used to inject heroin that was sold to them by this man”. 

Would the Thai Court believe such an accusation? Of course, not. Where is evidence that this person indeed possessed any heroin as claimed? Where is an official report of a drug expertise that such and such white powder was indeed a heroin? Many more questions will be asked and none of them will be properly answered by the prosecution witnesses. The only “evidence” the prosecution witnesses would probably offer to the Court would be that taped telephone conversation and another taped conversation in cafeteria where the alleged drug dealer boasted that he allegedly had hundreds of kilograms of heroin. But would be that “evidence” enough to convict him for being high-scale illicit drug-dealer? Of course, not. This person would be found not guilty in such a ridiculous accusation and totally acquitted.

3.4. Based on the above example, we should presume that the police would never behave like it was mentioned above in similar circumstances. They would either: pay the 10 thousand Baht to the alleged drug dealer and so try to provoke him further – into a real delivery of alleged heroin. Or, as a variety, the police would try to trace this person in order to find out where he keeps his alleged heroin. Or, they will try to find out who is this alleged drug dealer, where he resides, who are his relatives, friends, business partners and other acquaintances, so that the police would have chance to conduct some undercover surveillance for a while with the same reason in mind – trying to discover where this alleged drug dealer keeps his alleged “hundred kilograms of heroin”. The Thai police would never behave as stupidly as described in the above example. Because the police actually need to confiscate the heroin, this is their primary target. The person of alleged drug dealer is their secondary target, because hundreds of kilograms of heroin would be apparently more important for them (especially considering that the police would never be able to win the criminal case in any Court of Law against such an alleged drug-dealer anyways without having confiscated his heroin as evidence). 

3.5. Another consideration shall be applied to this particular explanation. Even in the eyes of the Thai Justice the 2 million US dollars might appear a “big” sum of money, in reality it is not so big amount. Many years have passed since a “million” US dollars was really a “million”. Nowadays a million US dollars is nothing but a cost of a not very expensive house in a big city, a cost of two four-room apartments in a middle of big city, or a cost of two prestigious sport cars. A million US dollars is not big money anymore and a person who today posses even a few million US dollars could not be considered being a “millionaire” in a former sense of this word. It is just a middle-class man, who is not too rich. On the other hand, it shall be understood, that the 2 million US dollars allegedly demanded by the Defendant as an advance payment for the missiles delivery is not a big money for the DEA. The DEA, as well as any other US enforcement agencies, enjoys virtually unlimited supply of cash from the pockets of an American taxpayer, so that the 2 million US dollars for the DEA is about as petty amount as 10 thousand Baht for the Thai police in the above sample. If it would be stupid for the Thai police not to pay 10 thousand Baht in order to have an opportunity to seize a few hundred kilograms of heroin, it would be about the same stupid for the DEA not to pay petty 2 millions US dollars in order to have an opportunity to seize 100 of the alleged anti-aircraft missiles.

3.6. The Defendant believes that this explanation is clear enough. Of course, the above-mentioned example is rather extreme, but the problem is that it is totally comparable with the extremely ridiculous accusations against the Defendant. There is no much difference in behavior of such an imaginary police team in an exemplary case of a Thai drug-dealer, and that of the real DEA team which lured the Defendant into similar circumstances and managed to apprehend him, rather than to seize his alleged missiles. 

3.7. This just an example why the Appeals Court shall not believe the American accusers even to a slightest extent. They are all liars and they would never be able to win such a ridiculous accusation would such a criminal case undergo trial in the Thai Court. Moreover, this example successfully proves that the Defendant has never had even a single anti-aircraft missile and the American DEA agents were pretty sure of this fact. The DEA agents did not even attempt to trace and seize the alleged missiles, because they knew in advance that there was nothing to seize anyways. Their accusations in their entirety are totally false and were false from their very beginning.

3.8. So, to conclude about the 4 counts of alleged offense as charged against the Defendant in the United States that the Public Prosecutor mentioned in his Appeal, which claims that the Defendant:

1) attempted to kill United States nationals;

2) conspired to kill officers and employers of the United States;

3) conspired to acquire and use anti-aircraft missiles;

4) conspired to provide material support or resources to a foreign terrorist organization,

The Defendant would like to disprove the Public Prosecutor’s claims as follows:

- the third one is not an extraditable offence by definition;

- the forth one is not an extraditable offence anymore (since he has been already proceeded against in the Kingdom of Thailand);

- the first two are not offences, considering the actual nature of the Defendant’s alleged offence.   
3.9. In the light of the above consideration, it is absolutely irrelevant if the FARC were indeed a truly political organization, or a truly terrorist organization, as well as it does not matter anymore if the Thai Government recognizes the FARC as a terrorist organization or not. The logic of the case – i.e. the actual nature of the provocation against the Defendant bound with total absence of physical anti-aircraft missiles in this theatrical DEA production shall automatically vindicate the Defendant and preclude his extradition to such an evil state as the United States irrespectively of the rest of the reasons. Of course, this is the political case and the best confirmation of this fact is that the US top ranking politicians (the U.S. Congress members) have attempted at least twice to apply a political pressure by evidently interfering in purely judicial matters. There shall not be any doubt this case is indeed political. And of course, FARC is a political organization – because it is a typical Communist Party – and the fact that it does bombings and kidnappings and allegedly sells cocaine to bourgeois decadents (in order to earn funds to support their political goal) by no means changes the political nature of this Communist Party. But it does not matter in a sense of the above consideration. There is some factual evidence of primary importance in the case that outweighs all those secondary-value considerations in regard to the politics involved. The mere fact that alleged “FARC operatives” were proven to be genuine American cops from the DEA, and the mere fact that these American agent-provocateurs were not able to seize even a single anti-aircraft missile alleged to belong to the Defendant shall be enough reason to dismiss the entire ridiculous accusation against the Defendant and to refuse the extradition request – based on the same logic as described in the above imaginary example with the case of the alleged “heroin dealer” who had no actual heroin in his possession. 
4. The Public Prosecutor in his Appeal spends much of his time (and that of the precious time of the Appeals Court) by presenting his arguments in regard to the “terrorist” nature of FARC. Moreover, the Public Prosecutor believes that it was allegedly a duty of the Defendant to provide evidence to the contrary. Such as, for example, the Public Prosecutor in his Appeal, on the Sheet 7, back page, Clause b claims: “…The accused had no evidence and did not provide any evidence to the Criminal Court in order to prove how FARC has operated.  The accused did not deny that FARC was not a terrorist organization or a political group…” 

But why should the Defendant provide such evidence? It is the obligation of the accusers to provide evidence sufficient to accuse the alleged offender. So, here the Americans attempted to claim that the Defendant had allegedly some portable anti-aircraft missiles (as well as other weapons) and that he had intention to sell them to alleged FARC (which was in fact not genuine “FARC”). Well, it was not enough to prove that the Defendant had an alleged “intention” to sell his missiles. The accusers still have an obligation to prove that the Defendant had the actual missiles that he allegedly intended to sell. So, why would the Defendant bother to prove the FARC was a political organization rather than the terrorist one? If the Defendant had absolutely nothing to do with this FARC? Why would not the American accusers, instead, bother to prove that the Defendant indeed possessed some anti-aircraft missiles with the intention to sell them by seizing at least a single missile of this kind and proving that it indeed belong to the Defendant? 

In the light of the above consideration the Defendant sincerely believes that the rest of the Public Prosecutor’s moaning and whining in the text of his Appeal are clearly irrelevant – irrespectively of whether the Public Prosecutor could be right or wrong in some of his individual assertions. Yes, the Appeals Court might agree with the Public Prosecutor and disagree with the Court of First Instance on the point of whether to consider FARC being a terrorist organization or a political organization. And yes, the Appeals Court might agree with the Public Prosecutor and disagree with the Court of First Instance on the point whether the U.S. extradition request against the Defendant was politically motivated or not. 
But irrespectively of these, the Appeals Court can not disregard the obvious fact that the Defendant did not have any missiles in his possession that he could even theoretically sell to alleged “FARC”. Because by their refusal to go after the actual missiles, the American accusers have effectively proven that they knew it well in advance and they knew it for sure that there were no missiles in the Defendant’s possession anywhere in the world, and so there was nothing to catch anyways. 
And the Appeals Court can not disregard the obvious fact that the Defendant was not the one who first approached the alleged “FARC” with an offer to harm the Americans. It was the Americans who approached the Defendant and attempted to instigate him into committing of an alleged offence (especially taking into consideration that such instigation constitutes a grave crime of itself). So, why would the Appeals Court agree with the Public Prosecutor who requests to grant the extradition in these circumstances that are as ridiculous as those described in the abovementioned imaginary example with the alleged “heroin dealer” who do not possess any actual heroine?
5. Based on these particular considerations, the Appeals Court is kindly requested to confirm the fair sentence of the Court of First Instance that refused the U.S. extradition request against the Defendant and so to reject the Appeal submitted by the Public Prosecutor.

For your kind consideration.

Victor But, the Defendant.

I, Viktor But, the Defendant, has composed and written this Petition in English by my own self.
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